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Classification Decision: 


Unrestricted 

Display Conditions: 

Not Applicable. 

Descriptive Note: 

Not Applicable. 


Direction to issue a label has been given on: Not Applicable. 


SUMMARY OF THE REASONS FOR DECISION: 

Following a direction of the Court of Appeal the Film and Literature Board of Review 
reconsidered the classification of various publications of the Applicant, GA Moonen. 
The Board classified a number of photographs (37) and a book, “The Seventh Acolyte 
Reader”, “objectionable” under s.3(2)(a) of the Films, Videos, and Publications 
Classification Act 1993 (the Act) and a further 35 photographs as objectionable under 
s.3(1), (3b) and (4). 

In its decision the Board took account of the background to the statutory scheme and 
the statutory terms, the application of the Bill of Rights Act 1990 and relevant 
international instruments concerning the rights of children particularly, to assist in it 
balancing the various rights involved. In relation to the book the Board considered that 
it “[tended to] promote or support - the exploitation of children, or young persons, or 
both, for sexual purposes” [s.3(2)(a)] in the ordinary sense of those terms, because of 
the fact that the stories in the book treated sexual activity between men and boys as 
normal and pleasurable. The Board was not persuaded by the argument that works of 
fiction cannot be brought within the ambit of the statute. 

The Board gave due consideration to the effect of s.14 of the Bill of Rights Act 1990, 
following the 5-step process endorsed by the Court of Appeal (see (1999) 5 HRNZ 
224). It considered that the meaning of the statutory terms adopted (see above) was 
“properly open” to it in all the circumstances and that the limitation imposed by the Act 
and its application in this case was reasonably justified in a free and democratic 
society, as required by s.5 of the Bill of Rights Act. This was particularly the case 
where, as here, the attitude of society, as expressed in the Parliamentary Debates and 
submissions on the FVPC Bill, was clear and the countervailing rights of others, 
particularly a vulnerable group such as children, were involved. 
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In relation to the photographs, by a similar process of reasoning, the Board found that 
some (35) were objectionable under s.3(2)(a). These photographs depicted children 
as sexual objects sometimes together or through, for example, over-emphasis on body 
parts, and thus had the effect of encouraging their exploitation as if it were a normal 
and acceptable activity and in the Board’s view “[tended to] promote or support - the 
exploitation of children, or young persons, or both for sexual purposes”. The use of 
actual children or young persons in this context may be an additional factor in 
encouraging such exploitation, although the Board was not convinced that it is a 
necessary, or distinguishing one. 

In both cases the Board gave consideration to s.3(3)(iv) and to the factors listed in 
s.3(4). 

Of the remaining photographs, the Board found 37 to be objectionable under s.3(1)(3) 
and (4), quoting from its original decision: “The Board must give “particular weight” to 
whether or not they exploit the nudity of children or young persons. The manner in 
which some of the naked children have been depicted is exploitive of their nudity. 
Those photographs which are close-ups of child’s genitals or anus, and those in which 
the photographer has taken the photograph from below or from an angle which 
emphasises the genital area, are exploitive of the child’s nudity because rather than 
depicting simply a naked child, the viewer’s attention is drawn to the child’s genital or 
anal area. The child’s nudity is consequently exploited, or taken advantage of, by the 
photographer’s emphasis in composing such shots.” 

(Decision 4/97 at pi 2) 

Taken as they stand, that is as individual photographs, the Board was unable to find 
any mitigating circumstances under section 3(4) which would lead to a different 
conclusion. The emphasis and purpose of the Act itself, discussed above, led the 
Board to the conclusion that the availability of these photographs was likely to be 
injurious to the public good, in the sense that any material which could be seen to 
normalise and encourage the exploitation of the nudity of children or young persons 
should not be in general circulation, when society had expressed its clear intention that 
the public good would be best served by promoting the interests of children and young 
persons over other competing interests. 

The Board was not persuaded by an argument based on the purpose for which the 
photographs were intended, since the photographs themselves, and not some 
hypothetical other ‘publication’, were before it. In relation to these photographs too the 
Board considered the effect of the Bill of Rights Act 1990, and again considered the 
limitation imposed by the Act and its application in this case to be reasonably justified 
in a free and democratic society. 

The Board also considered and rejected argument based on the actual age of any 
children involved; on the effect of the Board’s classification in other contexts; and the 
desirability of any alternative, restricted classification of either the book or the 
photographs in this case. 
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